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Question

| recently heard about Takaaful insurance and was interested in taking out
a scheme to cover my home, business, cars, etc. Takaaful claims to be fully
Shari’ah compliant, but when | went to the Takaaful website and saw the
different schemes that they offer, | couldn’t see any difference with normal
insurance. Also, when | dialed the number on their website, | reached a
conventional insurance company who told me that Takaaful is part of them
and operates under their license. Can you please explain to me whether
Takaaful is permissible or not.

Answer

After carefully studying and examining the Takaaful scheme, we have not
found it to be any different to conventional insurance. Conventional
insurance has been declared haraam by all the Ulamaa on account of the
elements of interest and gambling being found in it. When we examine the
Takaaful scheme, we find that it contains the very same two elements of
interest and gambling.

Apart from this, the operation and workings of both are identical. When
both have the elements of interest and gambling and the operation and
workings of both are identical, both will share the same Shar’ee ruling. The



mere changing of the name will not make it Shari’ah compliant. Rather,
Shari’ah compliancy is dependent on the nature of the contract.!

In order for a contract to be deemed Shari’ah compliant, it must conform to
all the criteria of Shari’ah and there should be no invalid conditions included
in it. If any contract meets the criteria of Shari’ah and is void of invalid
conditions, it will be regarded as a Shari’ah compliant contract and the
benefit that one receives through it will be halaal. On the converse, if any
invalid conditions or haraam elements are included in the contract, it will
render the contract non-Shari’ah compliant. Thus, it will not be permissible
for one to enter into such a contract. If one enters into such a contract, one
will be sinful and the wealth acquired through such a contract will be ruled
as haraam.?
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Is Takaaful an ‘Agqd-e-Tabarru’ (Benevolent
Contract) or an ‘Aqd-e-Mu’aawadhah
(Bilateral Contract of Exchange)?

It is agreed among all the Ulamaa that conventional insurance is
impermissible on account of it being an ‘aqd-e-mu’aawadhah’ (bilateral
contract of exchange), and on account of the money which one pays to the
insurance company being in exchange of something that is uncertain.
Hence, the elements of riba and gimaar are found in it, and this is the actual
factor that renders the contract impermissible. When we examine the
Takaaful contract, we find that it is also an ‘aqd-e-mu’aawadhah’ (bilateral
contract of exchange), and the benefits which one will receive are also
uncertain. Therefore, this contract is also impermissible and besides bearing
a different name, it is no different to conventional insurance.

Those Ulamaa who regard Takaaful as permissible say that Takaaful is
different to conventional insurance. Conventional insurance is an ‘aqd-e-
mu’aawadhah (bilateral contract of exchange) and Takaaful is an ‘aqd-e-
tabarru’ (benevolent contract). They say that the monthly premiums paid to
Takaaful are a tabarru’ (gratuitous contribution and not in exchange of one’s
monetary contribution). In other words, this is a pure donation, and one is
not paying the monthly premiums to receive anything. However, one should
understand that in order for something to be a voluntary contribution and
donation and exclude it from being an ‘aqd-e-mu’aawadhah’ (bilateral
contract of exchange), the factor of compulsion should not be found,
whereas the factor of compulsion is glaringly evident in the Takaaful
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contract, just as it is evident in the conventional insurance contract. It is well
known to all that in order for one to qualify for the benefits of insuring one’s
property, one is required to accept the conditions of the contract. When the
participant is required to accept the conditions of the contract and ensure
that he promptly pays the monthly premiums, and in the case of defaulting,
his contract is terminated, then this itself is indicative of this contract being
one of compulsion and not volition. Hence, there is no difference between
a conventional insurance scheme and a Takaaful scheme.

Furthermore, it is undeniable that a person’s ‘contribution’ is purely to
receive the benefit at the time of an emergency. Hence, it is clear that this
is a monetary exchange and not a ‘donation’.

Below we will compare the Takaaful scheme to a conventional insurance
scheme in order to prove that it is an ‘agd-e-mu’aawadhah’ (bilateral
contract of exchange) and that there is no difference between a
conventional insurance scheme and a Takaaful scheme.



The Comparison between Takaaful and
Conventional Insurance

When Takaaful and conventional insurance are compared, one will arrive at
the conclusion that they are exactly the same, and it is only the name that
is different.

1. In conventional insurance, one has the option of insuring different items.
One can insure his home, vehicle, business, belongings, etc. against theft,
fire, destruction and damages through natural disasters, etc. Takaaful also
offers the exact same policies.

2. In conventional insurance, in the event of any of the above disasters
occurring, the insurance company pays the policy holder the amount for
which the insured item was covered. In Takaaful, the procedure is exactly
the same. After the insured item is damaged or destroyed, the participant
will place a claim which will be duly investigated by Takaaful. After the claim
is processed and approved, Takaaful pays him out for the amount covered
in his contract.

3. The policy holder in conventional insurance has to pay a monthly
premium for his policy to continue. Similarly, the participant in Takaaful also
has to pay a monthly premium for his contract to continue.

4. If the policy holder defaults on payment in conventional insurance, his
policy will be cancelled and he will no longer be covered by the insurance
company. Similarly, if the participant in Takaaful defaults on payment, his
contract will be cancelled.

5. In conventional insurance, the monthly premiums are stipulated based
on the value of the items insured together with the client’s level of risk, etc.



In Takaaful, the monthly premiums are also stipulated based on the same
factors.

6. When a person faces a tragedy and places a claim to his insurance
company, the insurance company charges him excess. Similarly, in Takaaful,
when a person faces a calamity and places a claim, the Takaaful scheme
charges him an excess.

7. The insurance company charges the client monthly premiums in exchange
of paying the bills of the client at the time of a tragedy or paying him a
certain amount of wealth that is covered in his insurance policy. This
transaction, in actual fact, is a transaction of paying money for receiving
money at a deferred, uncertain time and event in the future. This type of
transaction is ruled and regarded as haraam in Shari’ah as it is not
permissible for one to pay money to receive money at a deferred time.
Hence, the elements of gambling and interest are found in an insurance
contract. Similar is the case of Takaaful. One is required to pay the monthly
premiums in order to receive money at a deferred, uncertain time and event
in the future.

It is thus clear that there is no difference between conventional insurance
and Takaaful.

8. Furthermore, it should be noted that Takaaful schemes re-insure with a
conventional insurance company and operate under their licence. Hence,
when the masses are encouraged to take out a ‘so-called Islamic insurance’
with the Takaaful scheme, they should be apprised that Takaaful is linked to
a ‘mother’ insurance. If the purpose of moving away from conventional
insurance is to acquire the same benefits in a halaal manner, then due to
Takaaful re-insuring with a conventional insurance, the outcome is that the
client is still under the umbrella of conventional insurance.
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When Takaaful is linked and associated to a conventional insurance
company and functions in exactly the same way, how can it ever be
regarded as Shari’ah compliant through merely having a different name?

The Element of Qimaar (Gambling)

After scrutinizing the conventional insurance scheme, the Ulamaa have
concurred that it contains the element of gambling.

In the case of car insurance, one pays the monthly premiums in order to
secure himself against the risk of being hijacked or meeting in an accident.
However, one is uncertain as to whether he will be hijacked or meet in an
accident in the future. In the case of home insurance, one pays the monthly
premiums in order to secure himself against a burglary, fire, etc. However,
in this case as well, one is uncertain as to whether one’s home will be
afflicted by a burglary, fire, etc. Hence, the four mazhabs are unanimous on
the fact that entering into this type of contract is impermissible as it contains
the element of gimaar (gambling).

The Definition of Gambling

The definition of gambling according to all the four mazhabs is for one to
pay for something which he is uncertain of acquiring.?
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In the case of gambling, one spends a certain amount of money in the hope
of gaining something which he is uncertain of acquiring. There is a possibility
of him losing all his money and acquiring nothing, and there is also the
possibility of him acquiring more or less than what he had initially spent.
Through this definition, it is clear that gambling is not confined to casinos
and gambling dens. Rather, gambling is also existent in any contract where
one pays for something which one is uncertain of acquiring. Therefore, due
to the element of gambling, all insurance schemes and policies are
impermissible in Shari’ah.

When one compares Takaaful to the conventional insurance scheme, one
finds that both are identical. One pays monthly premiums to secure and
safeguard himself against the risk of theft and burglary or other forms of
damage and destruction. Many verses of the Quraan Majeed and Ahaadith
of Rasulullah 2504 y severely condemn the evil sin of gambling.*
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The Element of Riba (Interest)

In conventional insurance, the element of riba (interest) is found. When one
faces a calamity or disaster and receives the payout, then based on the
extent of the damage and the amount covered in the insurance policy, one
may receive more or less than the amount that he had paid to the insurance
company (in monthly premiums). In the case where one receives more than
the amount that he had paid to the insurance company, the extra amount
that he receives is riba (interest).’

When one compares Takaaful to a conventional insurance scheme, one
finds that both are identical in this aspect as well. In the situation where one
faces a calamity or disaster and receives the payout from Takaaful, one may
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receive more or less than the amount that he had paid to Takaaful. In the
case where one receives more than the amount that he had paid to
Takaaful, the extra amount that he receives is riba (interest).

Grave warnings have been mentioned in the Quraan Majeed and the
Mubaarak Ahaadith regarding the grave sin of riba and the evil
consequences that the one involved in riba will face in the Hereafter.®
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The Arguments of those who Regard
Takaaful to be Shari’ah Compliant

Those who regard Takaaful to be Shari’ah compliant essentially present
three arguments to establish that Takaaful is different to conventional
insurance.

First Argument

The first argument is that conventional insurance operates as a profit based
company. Whatever wealth is paid to the insurance company in the form of
monthly premiums belongs to the shareholders of the company which may
be used according to their discretion. They may invest a portion of the
wealth in other investment schemes and use a portion of the wealth for
paying out insurance claims, while the remainder may be distributed as
profits among them. Overall, all the wealth that is paid to the company
belongs to its shareholders and is regarded as their personal wealth.

As far as Takaaful is concerned, it is a non-profit scheme. The monthly
premiums are paid to the scheme and no person is regarded as the owner
of the wealth. The wealth is used to assist the beneficiaries of the scheme
at the time of tragedies and calamities. Hence, the Takaaful scheme should
be viewed as being different to a conventional insurance scheme.

Our Response

Our response is that the mere argument of a scheme being non-profit based
will not render it Shari’ah compliant and justify the wrongs that are inherent
in the contract itself. Hence, when the elements of gimaar (gambling) and
riba (interest) are glaringly found in it, it will be ruled as impermissible

15



according to Shari’ah. One should understand that the end result of any
contract being meritorious (i.e. the wealth being used for a good cause such
as assisting people who are afflicted with a tragedy) cannot justify the
wrongs that are contained in the contract. Consider the example of a person
who deceives and steals wealth from the wealthy in order to assist the poor.
The end result of such a person’s actions being meritorious (i.e. assisting the
poor) will not justify the haraam that he has committed in acquiring the
wealth, and thus his action will be ruled as haraam in Shari’ah.

Therefore, together with one’s intention being good and the end result
being laudable, one should ensure that the process which one adopts in
reaching one’s goal, from the inception to the end, conforms to the
principles of Shari’ah.

Second Argument

The second argument presented is that conventional insurance is an ‘aqd-
e-mu’aawadhah’ (a bilateral contract of exchange where the benefits that
one will receive in the future are in exchange of one’s monetary
contribution). Hence, the elements of gimaar (gambling) and riba (interest)
existing in it invalidates it and renders it impermissible. As far as Takaaful is
concerned, it is an ‘aqd-e-tabarru’ (a benevolent contract wherein one pays
money on a voluntary basis, not in exchange of any monetary gain). Hence,
in the Takaaful contract, it is clearly stated that the monthly premiums that
one is paying is not in exchange of the benefits that one will reap at the time
of encountering a tragedy, but is rather paid in order to render assistance
to all those participants of the scheme who require financial assistance at
the time of calamities.

16



Our Response

Our response is that in order for something to be a voluntary contribution,
the factor of compulsion should not be found, whereas the factor of
compulsion is glaringly evident. It is well known to all that in order for one
to qualify for the benefits of the Takaaful scheme, one is required to accept
the conditions of the contract. When the participant is required to accept
and abide by the conditions of the contract and ensure that he promptly
pays the monthly premiums, and in the case of defaulting, his contract is
terminated, then this in itself is indicative that this type of contract is one of
compulsion and is not voluntary. If the Takaaful scheme does not wish to
pay for certain damages, the participant will regard it his legal right to
demand that they should pay for the damages as he had promptly paid all
his monthly premiums.’

In essence, those who shift from conventional insurance to Takaaful only do
so as they are told that this is an alternative for achieving the same end.
Thus, the money that they are payingis only and solely to enjoy the benefits,
otherwise no one will wish to pay anything. All this clearly shows that
besides having a different name, Takaaful is the same as conventional
insurance.
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Third Argument

The third argument is that Takaaful is recognized by Shari’ah and there are
many examples to support its permissibility. Among the examples proffered
are the following:

1. The first example is that of the aaqgilah (the family of a person who are
commanded to assist him to pay the blood money). In the case where a
person accidentally killed someone, then in an Islamic state, the killer and
his family will be compelled to pay the diyat (blood money) of one hundred
camels (according to the specification mentioned in the books of Figh or its
equivalent in another currency). Just as the family of a person is
commanded to assist him at the time of need, similarly, in Takaaful, the
monthly premiums are treated as monetary contributions given with the
sole aim of rendering assistance at the time of a tragedy to all those who
are part of the scheme.

2. The second example presented is that of shirkatun nahd (people who
travel together in one group and pool their wealth to see to their needs
during the journey). This form of contributing and assisting one another has
been highly praised and greatly commended in Shari’ah. It is obvious that a
group of people pooling their resources while travelling and sharing their
food among themselves, is permissible. In doing so, they benefit from the
food of others and allow others to benefit from their food. When this
arrangement is closely examined, one finds that each person will not eat the
exact amount of food that he has shared with others. Rather, some people
will eat more while others will eat less, and this has been allowed in Shari’ah.

The very same arrangement is found in Takaaful. The purpose of the scheme
is to render assistance to the participants of the scheme and alleviate their
difficulties at the time of tragedies and calamities. Accordingly, it is possible
that the wealth that one receives will be more or less than the monthly
premiums that one had paid to the Takaaful scheme. Just as such an

18



arrangement is permissible when people travel together and share their
wealth among themselves, it should similarly be permissible for people to
share their wealth among themselves in the Takaaful scheme.

3. The third example is that Rasulullah JZ.Esil> had praised the
Ash’ariyyeen Sahaabah &g for their deep concern and enthusiasm to
assist each other at the time of difficulty. It was the practice of the
Ash’ariyyeen Sahaabah &4 that whenever they were in constraints, they
used to pool their food resources and thereafter distribute it equally among
themselves. Each person would contribute whatever he had. Some
contributed more while others contributed less. If any person did not
possess anything and thus did not contribute anything, he would also
receive a share. Hence, if we examine the practice of these Sahaabah
#zdis;, we will find that it has a lot of resemblance with the Takaaful
scheme, where different people contribute different amounts of wealth and
everybody benefits from each other’s wealth. Rasulullah 5\234:322&‘\:\;: greatly

appreciated their spirit of assisting each other at the time of difficulty.

Our response

Our response to the third argument is that all these examples do not in any
way prove that it is permissible for one to enter into a haraam contract (a
contract which is inclusive of the elements of gambling and interest) in order
to assist people in need. Rather, all these examples only establish that at the
time of travelling, the believers should share their food and show generosity
to one another. Similarly, when a believer is in need, the other believers
should assist him to the best of their ability. Accordingly, if one’s family
member unintentionally kills someone, the other family members are
commanded to assist him in paying the blood money of the killed person. In
this situation, Shari’ah has commanded the family to assist the person in
paying the blood money as the blood money is a substantial amount.

19



In all these cases, one is not commanded to seek any remuneration in
exchange of the kindness which one had showed or to bind each other
through a contract where one has to pay monthly premiums for the
kindness they receive from others. Furthermore, none of these examples
prove that one should enter into a haraam contract to assist people. Thus,
all these examples do not in any way establish the permissibility of the
Takaaful scheme. How can one violate the clear and explicit commands of
Allah 153& under the pretext of trying to render assistance to the
creation? There are many clear texts of the Quraan Majeed and the
Ahaadith which strongly prohibit this. In fact, severe warnings have been
sounded in the Quraan Majeed and Ahaadith for breaking the commands of
Allah 4555355 for the sake of people.®

The Hadith of Ash’ariyyeen

In an endeavour to prove the permissibility of Takaaful, some Ulamaa quote
the Hadith of Ash’ariyyeen. However, this Hadith, does not have any
relevance with Takaaful schemes. Below we will present the Hadith of
Ash’ariyyeen and closely examine it to see whether it can be used as a basis
for the permissibility of Takaaful.
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It is reported from Hazrat Abu Moosa Ash’ari e that Rasulullah
;mj;«;\a@&ﬁ said, “When the Ash’ariyyeen Sahaabah ,&&@5@ exhaust their
food supply during battle, or their food supply is decreased while living in
Madinah Munawwarah, they all gather their food in one cloth and then
distribute their food among themselves (thereby assisting each other and)
giving each person an equal share in one utensil.” Nabi 3z5:4 i then
said, “They are part of me and | am part of them.”

From this Hadith, we understand that the believers are encouraged to assist
one another at the time of difficulty. The commentators of Hadith mention
under the commentary of this Hadith that the the Ash’ariyyeen Sahaabah
#cdiss shared their food among themselves in the manner of ibaahat (each
one sharing his food with the other) and not in the manner of mu’aawadhah
(bilateral contract of exchange). Therefore, we understand that this gesture
of generosity expressed among themselves was not in the form of any
contract whereby each person was bound by the contract and was required
to continue paying monthly premiums in order to benefit from the wealth
of others. Hence, this Hadith can in no way be used as a basis to establish
the permissibility of Takaaful. Rather, when viewed closely, this Hadith
resembles a family function to which various family members bring food
which is then shared and eaten by everybody together. No sensible person
among the family will regard the food he is eating at the function to be in
lieu of the food he brought, especially when it is known that there are many
family members among them who did not bring anything but are still

VEAT 3 ) s

21



allowed to partake of the food. Rather, everybody knows and understands
that this is a pure gesture of generosity. However, in the Takaaful scheme,
this is definitely not the case.?
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Does the Takaaful Contract Conform to the
Maaliki Mazhab?

Any person viewing the Takaaful contract will understand that the element
of gharar (uncertainty) is found. One does not know at which time he will
face a tragedy and subsequently receive the payout. Since this element is
one that invalidates a mu’aawadhah contract (a bilateral contract), those
who try to prove the permissibility of Takaaful attempt to answer this
objection by saying that the Takaaful scheme is a tabarru’ contract and not
a mu’aawadhah contract (a bilateral contract), and according to the Maaliki
Mazhab, gharar (uncertainty) being found in a tabarru’ contract does not
invalidate it. However, we have proved through the above-mentioned
arguments that this is not the case and this contract cannot be regarded as
a tabarru’ contract as the element of compulsion is evident in it, thereby
rendering it a mu’aawadhah contract (a bilateral contract). We therefore
understand that there is no difference between a conventional insurance
contract and a Takaaful contract.

Some people say that monthly premiums paid to the Takaaful scheme are
not regarded as a mu’aawadhah (an exchange paid to receive some benefit
in the future), but are rather a gratuitous contribution from the side of the
participant. The objection is then raised “How can it be a gratuitous
contribution from the side of the participant, whereas the scheme has
bound him to a contract?”. If he ceases to pay the monthly premiums, his
contract will be terminated and he will lose all the money he paid. If he
continues paying, then this is on account of the contract and the fear of
losing his money, not out of his free choice. Therefore, the aspect of it being
a gratuitous contribution does not feature.

In response to this objection, those who regard Takaaful to be permissible

TP

say that according to Allaamah Hattaab Maaliki &l3%5, it is permissible for
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one to make it binding on himself to give a gratuitous contribution to the
poor. Hence, when he pays the money, it is not because the contract is
making it binding upon him but because he made it binding upon himself.

Pl
TVs- ~

However, when the statement of Allaamah Hattaab 4li%; is examined and
the Maaliki Mazhab is studied, one will realize that the Maaliki Mazhab does
not recognize this to be permissible and the statement of Allaamah Hattaab

P
8- TV

L% is taken out of context, as Allaamah Hattaab’s £iliz; statement refers
to the case where there is no contract from the party receiving the money.
If anyone wishes to prove Takaaful being permissible based on the Maaliki
Mazhab, he should present clear proof from the Maaliki Mazhab that it is
permissible for one to enter into a contract, and together with the contract,
make it binding upon himself to continue paying money to the scheme.
Obviously, this is not found in the Maaliki Mazhab and therefore, this
contract is impermissible according to the Maaliki Mazhab as well.

Note: It is clearly stated in the books of the Maaliki Mazhab that if there is
iltizaam (compulsion) of tabarru’ from both parties, it will cause the
arrangement to become a mu’aawadhah contract. In such a case, since it is
a mu’aawadhah contract and the elements of gharar and riba are found in
it, it will make the mu’aawadhah contract invalid. Similarly, if there is
iltizaam of tabarru’ from one party and an aqd (contract) from the other
party, then impermissibility in the Maaliki Mazhab will be to an even greater
degree, since this is a clear aqd (contract) being formed between both
parties. Hence, according to all the four mazhabs, the Takaaful contract is
impermissible.!
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Can the Takaaful Scheme be Regarded as a
Juristic Person

Some people try to prove the permissibility of Takaaful by regarding it as a
“non-profit juristic person”. The reason for them viewing the Takaaful
scheme as a juristic person is so that the wealth of the scheme will not be
owned by the shareholders of the company, as is the case in a conventional
insurance scheme. Rather, the Takaaful scheme itself will be the owner of
the wealth and the wealth paid to the scheme will be regarded as a tabarru’
(gratuitous contribution) to the portfolio, to be used for the assistance of
the participants of the scheme when they are afflicted with a tragedy. In this
way, Takaaful will be distinct from a conventional insurance scheme.

Our Response

Our response to this argument is that the concept of a juristic person is
totally baseless in Shari’ah. This concept does not have any origin in the
Quraan Majeed, Hadith, lives of the Sahaabah ;%2@535, verdicts of the four
Imaames, etc. Instead, it is a new invention in the world. In fact, the concept
of a legal entity is a Western oriented concept which is in vogue in the
capitalistic economic system.

Upon close inspection, one will realize that this concept goes against the
very core of the Islamic value system. This concept is in practice in all listed
companies and is the basis for the clause of limited liability in these
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companies. In other words, if the company is liquidated and no assets
remain, while money is still due to the creditors, then the creditors of such
a company will have no recourse to claim the wealth owed to them by the
company as the company itself is the owner of its resources. On the
contrary, if any debtor of the company is unable to pay his debt to the
company, the company has the right to sue him. In Islam, such a one-sided
concept has no basis and is the cause of oppression and injustice.

The Shar’ee Ruling

According to Shari’ah, the shareholders of the company are the owners of
the company together with its resources, in accordance to each
shareholder’s proportionate share. Therefore, the profits of the company
are reaped by the shareholders and in the case of liquidation, the
shareholders will be held liable for paying the debts of the creditors in
accordance to each shareholder’s proportionate share. Just as each
shareholder receives the profits of the company and has to pay his zakaat
on the total zakaatable assets in proportion to his share (as the company is
not a person and thus does not have to pay zakaat), similarly the purchases,
the sales and the debts and liabilities of the company are all the
responsibilities of the shareholders of the company. Even though the legal
system does not hold the directors and shareholders of the company liable
for the outstanding debts owed to the creditors if the company is liquidated,
according to Shari’ah, they are fully liable and accountable.

There is therefore no basis for the concept of a legal person in Islam, and
hence the contract between the participants and the Takaaful scheme will
be treated as an ‘aqd-e-mu’aawadhah (a bilateral contract of exchange
where the benefits that one will receive in the future are in exchange of
one’s monetary contribution). Hence, the elements of gimaar (gambling)
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and riba (interest) existing in it invalidates it and renders it impermissible,
just as the same elements render conventional insurance impermissible.

The first person to introduce the concept of a juristic person from a Shar’ee
perspective was Hazrat Mufti Muhammad Taqi Uthmaani (daamat
barakaatuhum). He bases the juristic person on a waqgf model, as a wadf is
an independent entity which has the ability to purchase and obtain
ownership. Through establishing this concept as a Shar’ee concept, Hazrat
Mufti Muhammad Taqi Saheb (daamat barakaatuhum) sanctioned the
clause of limited liability in listed companies and regarded it to be
permissible. However, in doing so, the door has been opened to allowing
many other impermissible contracts on the mere basis of it being a juristic
person, such as the Takaaful scheme, medical aids and hospital plans. In
fact, through the concept of a juristic person, even conventional insurance
will become permissible. The reality of the matter is that the Fugahaa do
not recognize the concept of a juristic person in Shari’ah. Rather, they have
clearly mentioned that in the mas’alah of waqf, the mutawalli
(administrator) of the wagf will be liable for the purchases, debts or loans
that he takes on behalf of the waqf, as the waqf is not a human being and
cannot accept any liability and responsibility. Therefore, when the basis of
a juristic person is clearly disproved, then all the above-mentioned masaa’il
will remain haraam, and this unfounded concept will not make the contract
permissible and Shari’ah compliant.?
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Can the Takaaful Scheme be Regarded as a
Waqf
Some people try to prove the permissibility of Takaaful based on it operating

as a wagf model. They claim that the scheme is made waqf and operates
according to the laws of wagqf. Since the wagf has the power to buy, sell,
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own, etc., the contributions given by the participants will be owned by the
wagf fund. In the event of tragedies, calamities, etc., the participants of the
wagf will be assisted in accordance to the terms of the waqf.

Our Response

There is no example of this type of wagf in Shari’ah where one is obligated
to continuously pay monthly premiums in order for him to remain a
beneficiary of the waqgf. Wagf means to give something away voluntarily in
a manner where one’s ownership totally ceases and the thing that one has
given as waqgf enters the ownership of Allah 15355, Thus, we understand
that wagf is an ‘aqd-e-tabarru’ (benevolent contract) wherein there is no
compulsion of any sort.3
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When we examine the Takaaful scheme, we find that one is obligated
through a contract to continuously pay money to the wagf portfolio in order
for him to become and remain a beneficiary of the waqf whereby he will be
able to receive financial assistance at the time of a calamity. This condition
of continuously paying monthly premiums invalidates the wagf and changes
the contract from an ‘agd-e-tabarru’ (benevolent contract) to an ‘aqd-e-
mu’aawadhah (bilateral contract of exchange). Therefore, the elements of
gambling and interest existing in such a contract will render it haraam.

Furthermore, when the participant is required to accept and abide by the
conditions of the contract and ensure that he promptly pays the monthly
premiums, and in the case of defaulting, his contract is terminated, then this
in itself is indicative of the contract being one of compulsion and not one of
volition. If the Takaaful scheme does not wish to pay for certain damages,
the participant will regard it his legal right to demand that they pay for the
damages, as he had promptly paid all his monthly premiums. If the
contributions and the payouts were tabarru’ (gratuitous contributions),
there would be no enforcement as there is no compulsion in a wagf model.
Hence, such a contract cannot be recognized as a wagf according to
Shari’ah.

Apart from this, the fact that the amount of the payout is determined by the
insured items and the monthly contributions of the participants, as is done
in a conventional insurance scheme, is clear proof of the Takaaful scheme
being an ‘aqd-e-mu’aawadhah (bilateral contract of exchange).
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In essence, the Takaaful scheme does not qualify as a wagf as there is no
example of this type of waqgf found in Shari’ah. Hence, this scheme will not
qualify to be a waqf according to any of the four mazhabs. Therefore, in
reality, Takaaful insurance is no different to a conventional insurance
scheme.

The Waqf Model proposed by Mufti
Muhammad Shafee’ Saheb £z and
Approved by the Senior Ulamaa

Those who claim that Takaaful is Shari’ah compliant take support from the
fatwa of Hazrat Mufti Muhammad Shafee’ Saheb Zii2z;. They explain that

=

Hazrat Mufti Muhammad Shafee’ Saheb iz, has also presented this
model for the Muslim Ummah.

Further, they claim that this model has not only been presented by this great
luminary of Islam but has been blessed with the approval of other great

TV~

scholars of that era, the likes of Hazrat Moulana Yusuf Binnori Z4\i%;, Hazrat
Mufti Wali Hasan {4z, Hazrat Mufti Aashiq llaahi 235, etc. Hence, it is
necessary for us to study the wagf model proposed by Hazrat Mufti
Muhammad Shafee’ Saheb iz in order to see whether the Takaaful
scheme, which they attribute to Hazrat Mufti Muhammad Shafee’ Saheb

8-~

3% and the senior Ulamaa of Pakistan, is the same model presented by
Hazrat Mufti Muhammad Shafee’ Saheb iiiz;. Below we will present the

TVss

wagf model proposed by Hazrat Mufti Muhammad Shafee’ Saheb 4li%5;.
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If the Takaaful scheme does not conform to the model presented by Hazrat
Mufti Muhammad Shafee’ Saheb 4% and the senior Ulamaa of Pakistan,
then it will certainly be misleading to substantiate the permissibility of the
Takaaful scheme with the fatwa of these senior Ulamaa.

Below we have presented the question posed to Hazrat Mufti Muhammad
Shafee’ Saheb iz together with the model which he proposed:

Question:

Is it possible to operate an insurance scheme in such a manner that there
will be no interest involved?

Answer:

It is certainly possible to do so. The correct, Islamic manner in which this can
be achieved is detailed below:

1. The funds collected from the policy holders as premiums should be used
to form a trade partnership based on the Shar’ee laws of mudhaarabah.
Hence, instead of accruing a fixed percentage of interest, the funds in the
trade partnership will generate profit through trade which will be
distributed between the policy holders.

2. In order to use this trade partnership as a structure for people to mutually
assist one another, the policy holders should consent and agree when
paying their premiums, that a considerable, stipulated amount (e.g. a half,
a third or a quarter) of the profits generated through the trade partnership
will be deposited into a reserve fund and made waqf. The funds from this
wagf reserve will be spent in assisting people who are struck by calamities
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and afflicted by tragedies, in accordance to the stipulated conditions of the
wagqf.™

3. At the time of calamities, assistance through the waqgf fund will be
restricted to those people who adhere to these conditions and have shares
in this company (by taking out a policy). In Shari’ah, it is permissible to make
stipulations and restrictions of this nature in a wagf fund. One such example
of this is where a person makes something waqf for the benefit of his

progeny.

4. Every individual policy holder will be paid out his initial contributions
which were paid as premiums together with his share of the profits
generated through the trade partnership (in the case where he terminates
his partnership, unless the trade partnership failed to make a profit and
incurred a loss). This wealth will be regarded as belonging solely to him.

As far as the funds in the reserve fund are concerned, they will be regarded
as wagf. At the time of a calamity, this person, who is contributing to the
wagf, will also benefit from the waqf funds in the reserve. For a person to
personally benefit from something that he made waqf does not contravene
the laws of waqgf. For example, if a person makes a hospital waqgf for the
benefit of the public, then he may also benefit from the hospital at the time
of need. Another example is that of a cemetery. If a person makes a land
wagf to be used as a cemetery, then he and his family members can also be
buried on that land.
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5. Rules and regulations should be formed to govern and control the manner
in which funds are used for assistance at the time of calamities and
disasters. A considerable amount should be stipulated for seeing to the
needs of the bereaved and surviving heirs of the deceased.

As for those tragedies that are not normally regarded by people as natural
disasters e.g. a person falling ill and passing away as a consequence of the
illness, then the following option could be implemented:

If the person is of moderate health, it will be determined that his life
expectancy period is sixty years. Hence, in the situation where he passes
away before reaching the age of sixty, a small amount of assistance will be
given to his family by the waqgf fund.

If a person suffers from ill health or other medical complications, a suitable
life expectancy period can be determined and stipulated in accordance to
the person’s personal condition.

6. If a policy holder defaults on payment after paying a few premiums, then
to cancel his policy and keep the money that he contributed — as is normally
done today in conventional insurance companies — is clear oppression and
completely haraam.

However, in order for the insurance company to be safeguarded from
incurring a loss due to such people, the contract should include the clause
that if any policy holder wishes to terminate his policy and withdraw his
share from the partnership, thereby ending his participation in the trade
partnership, then he will not be paid out until a specified period of five,
seven or ten years elapses. Furthermore, it can be explained and specified
in advance that such a person will have a decreased share in the profit. All
these are administrative affairs that will be subject to the judgement and
decision of the committee. Such decisions will not affect the permissibility
of the scheme in any way.
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What | have outlined is merely a basic and concise model of how this scheme
could be structured. If any group wishes to form such a scheme based on
my model, then they should ponder further so that they may find ways to
make it more effective and beneficial without any harms and problems.
After running it for a trial period of one or two years, they will be able to
make the necessary changes, subject to it conforming to the laws and
principles of Shari’ah.’®

Examining the Model of Hazrat Mufti
Muhammmad Shafee Saheb (Rahmatullahi
Alaihi)

After examining the above model proposed by Hazrat Mufti Muhammmad
Shafee’ Saheb %3z, it is abundantly clear that the Takaaful schemes which
are operating today are completely different to the model proposed by
Hazrat Mufti Muhammmad Shafee’ Saheb Zi5z; and the senior Ulamaa of
Pakistan. Below we will highlight some of the main differences:

1. Hazrat Mufti Muhammmad Shafee’ Saheb iz clearly highlighted that
the wealth which each participant will pay to the scheme will be regarded
as the capital of a mudhaarabah partnership. A mudhaarabah partnership is
where one party contributes wealth as capital of trade and the other party
uses the wealth to trade. The profits accruing from such a partnership will
be shared among the partners on account of their capital in the partnership.
In order to make this mudhaarabah partnership a means of the partners
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assisting one another at the time of calamities, a portion of the profits e.g.
one third should be set aside in a separate fund. This fund will be made waqgf
for the benefit of all those who are affiliated to the partnership. In the event
of any partner wishing to terminate his partnership, he will be paid out his
share of the partnership and he will not be deprived of the wealth that he
had invested in the partnership.

On the contrary, when we compare this model against the Takaaful
insurance schemes, we find that all the wealth paid to Takaaful insurance
schemes is specifically meant for insurance, whereas the wealth paid in the
proposed model is actually an investment, and only a portion of the profits
is reserved for the wagf fund. Hence, the primary purpose is investment
with the waqf being a secondary aspect, whereas in Takaaful, insurance
remains the primary objective of the entire contract.

2. All contributions to Takaaful are lost in the case where one voluntarily
terminates his policy or cannot afford to continue with the scheme, whereas

Hazrat Mufti Muhammmad Shafee’ Saheb iz had clearly condemned this
and stated that this is “clear oppression and completely haraam”.

As far as the proposed model of Hazrat Mufti Muhammmad Shafee’ Saheb

L% is concerned, the money paid to the mudhaarabah investment is not
lost, but will be paid out after a specified period of time.

3. According to the proposed model of Hazrat Mufti Muhammmad Shafee’
Saheb iz, in the case where the waqf does not have sufficient funds (e.g.
due to the mudhaarabah investment suffering a loss and not making a
profit), then the members will not receive any assistance. They will all
understand that they are not entitled to receive anything as the waqf is
totally separate from the mudhaarabah investment which was formed to
generate profits. It is common knowledge that this CANNOT happen in
Takaaful, as the premiums paid to the fund are for this assistance and they
are regulated by law to ensure that all claims are met. It is for this reason
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we find that Takaaful schemes end up re-insuring with other, bigger
conventional insurance companies.

4. As far as the proposed model of Hazrat Mufti Muhammmad Shafee’
Saheb iz is concerned, it is mentioned in this model that a stipulated
portion of each shareholder’s profits of the mudhaarabah will be placed in
the wagf fund in order to assist the members of the mudhaarabah
investment. It should be noted that if this aspect (contributing to the wagf)
is made a condition for the acceptance of the mudhaarabah, then it will not
be correct and will render the mudhaarabah contract invalid, as it will enter
under the purview of the prohibition mentioned in the Hadith of

“contracting with an unrelated condition” s o& whus ade 1 Lo & Jo) £
L,5s."° We will thus understand the proposed model of Hazrat Mufti

Muhammad Shafee’ Saheb iz, to refer to a contract in which the wagf is
not made a condition. Similarly, at the onset, the shareholders of the
mudhaarabah will be asked to invest a certain amount in the mudhaarabah
which will perhaps be paid in instalments. However, a mudhaarabah in
which each shareholder is required to pay monthly premiums on a
continuous basis forever is not recognized as a valid mudhaarabah in
Shari’ah, and this will impact on the contract rendering it impermissible in
Shari’ah. Overall, Hazrat Mufti Muhammad Shafee’ Saheb Zil{z; mentioned
these points without giving the full details of the masaa’il of mudhaarabah,
relying on the fact that the Ulamaa will understand the masaa’il of
mudhaarabah and apply them correctly, rather than abuse them. Hazrat
Mufti Muhammad Shafee’ Saheb £iiiz; merely put forward a suggestion and
thereafter mentioned at the end that the model is not final but should be
further investigated to ensure that it is Shari’ah compliant and workable.
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Conclusion

In conclusion, we understand that the proposed model of Hazrat Mufti
Muhammmad Shafee’ Saheb iz is not the model that Takaaful is using
and that the Takaaful contract is no different to a conventional insurance
contract. Hence, according to all the four mazhabs, it is haraam for one to

enter into such a contract.
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